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OSHA ISSUES COVID-19 VACCINATION AND TESTING EMERGENCY RULES,

WHICH FACE IMMEDIATE COURT CHALLENGES
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OSHA published i ts Emergency Temporary Standard (ETS) regarding COVID-19

vaccination and test ing on November 5, 2021. On Nov. 6, 2021, the U.S. Fif th

Circuit  Court of Appeals stayed enforcement of the ETS pending expedited judicial

review. The U.S. Sixth, Eighth and Eleventh Circui t  Courts of Appeals are also

considering similar emergency motions or pet i t ions.  

Because Cali fornia has i ts own occupational safety program, Cal/OSHA, Cali fornia

is not covered direct ly by this ETS. However, Cali fornia wil l  be required to

implement similar rules that are least as effect ive as the ETS within 30 days

(assuming the ETS is al lowed to go into effect) .  With the expectat ion that

Cali fornia’s rule wil l  be very similar to the ETS, and that the ETS wil l  eventually be

deemed enforceable, we summarize i t ’s key provisions below.

The ETS applies to employers with 100 or more employees; but smaller employers

may choose to comply voluntari ly. Some employers already covered by other

specif ic COVID-19 standards, such as healthcare employers, are not required to

comply with the ETS. 

The thrust of the ETS is i ts requirement that employers have a COVID-19 policy that

requires ei ther mandatory employee vaccination or weekly COVID-19 test ing and

face coverings at the workplace for unvaccinated employees. The ETS does not

require employers to pay for test ing, al though they may elect to do so.

To comply with the ETS, employers must determine and maintain records regarding

the vaccination status of each employee. Employees must be given reasonable t ime

(up to four hours paid t ime) to get vaccinated and employers must al low use of paid

sick t ime for side effects fol lowing vaccination. Employees must promptly inform

their employer i f  they test posi t ive for COVID-19 and employers must remove those

employees from the workforce and keep them away unti l  they meet specif ied cri ter ia

for returning.

Employers must provide information to employees about workplace policies to

implement the ETS, including the CDC document “Key Things to Know About

COVID-19 Vaccines,” protect ions from retal iat ion and discrimination, and criminal

penalt ies for knowingly supplying false statements or documentat ion. Employers

must also al low employees to review and copy the vaccination documentat ion the

employer maintains on that employee. 

The ETS requires that any work-related COVID-19 fatal i t ies be reported to OSHA

within eight hours, and any work-related COVID-19 hospital izat ions be reported to

OSHA within 24 hours, of the employer learning of them. 

We are closely monitoring this dynamic si tuat ion and are available to assist  c l ients

seeking to navigate this cr i t ical workplace safety issue.


