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ANTI-SLAPP STATUTE

CALIFORNIA LAW

By Jennifer A. Becker

Witte v. Kaufman (2006) 141 Cal.App.4th 1201

The Third District holds that the Strategic Lawsuit Against Public Participation (anti-
SLAPP) statute applies in a dispute between attorneys concerning the resolution of an
underlying case. A self-represented prevailing attorney is not entitled to attorney’s fees
under the statute.

Marven Stroh hired Thomas Witte to
represent him in a partnership
dissolution with his brother and a fee
dispute with his former counsel, KLA.
His brother’s attorney was James
Kaufman.

KLA prevailed in fee arbitration and
Stroh agreed to a lien on the sale
proceeds of a partnership mobile home
park until final resolution of the dispute.
Stroh informed Witte that he wanted to
accept the arbitration award and told him
to facilitate settlement of the matter in
order to close escrow on the sale of the
mobile home park. Witte refused in the
belief that he could negotiate a reduction
of the arbitration award. After Witte
refused to follow his client’s
instructions, Stroh fired him.

Stroh attempted to settle the dispute with
KLA through his broker, but KLA
refused to discuss the matter with the
broker until Stroh sent a note stating the
attorney client relationship with Witte

had ended. After Stroh confirmed he
terminated his attorney-client
relationship with Witte, he reached a
settlement with KLA.

Against his client’s wishes, Witte served
a rejection of the arbitrator’s award and
a request for trial de novo to KLA. KLA
contacted Witte and asked on Stroh’s
behalf that Witte sign the substitution of
counsel form. Witte never returned the
call but eventually signed the
substitution of attorney form.

Witte filed an action against Stroh,
Kaufman and KLA. He alleged
interference with contract by Kaufman
and KLA by communicating with Stroh
while Witte still represented him and by
advising Stroh that he did not have to
pay Witte from the proceeds of the sale
of partnership assets.

KLA and Kaufman filed special motions
to strike the causes of action against
them under California’s Strategic
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This publication is intended for general information purposes only and does not constitute nor is it intended
to constitute legal advice. None of the material is intended to imply or establish standards of care
applicable to any attorney in any particular circumstance. The reader must consult with counsel to
determine how the concepts and decisions discussed herein may apply to specific circumstances.

Lawsuit Against Public Participation
(anti-SLAPP) statute, C.C.P § 425.16.
The trial court granted the motions and
awarded Kaufman and KLA attorney
fees.

The Court of Appeal noted that C.C.P §
425.16 involves a two-step process to
determine whether a cause of action
should be stricken. If the court
determines that a cause of action arises
from protected activity the burden shifts
to the plaintiff to establish a reasonable
probability of prevailing on the merits.

The court found the complaint was
subject to the statute because the core of
the contract claims arose from litigation-
related communications between Stroh,
Kaufman, and KLA.

The court rejected Witte’s contention
that his claims were not subject to the
anti-SLAPP statute because they did not
preclude KLA from pursuing and
resolving its claims against Stroh. The
question under the anti-SLAPP statute is
whether the subject lawsuit stems from
protected activity, not whether the
protected activity is complete.

Witte attempted to avoid application of
the statute by contending the
communications were illegal since they
violated statutes and Rules of
Professional Conduct. Because KLA
and Kaufman did not concede illegality
Witte had to make a prima facie showing
of illegality.

In addition, Witte had to demonstrate
that the complaint was both legally
sufficient and supported by sufficient
prima facie evidence to sustain a
favorable judgment.

The court determined he could not meet
his second-prong burden. Witte cited no
evidence to support his belief that
Kaufmann’s statements induced Stroh’s
actions. Any communications between
Kaufmann and Stroh occurred after
Stroh terminated his contractual
relationship with Witte. As for KLA,
Witte submitted no admissible evidence
that would establish his claim and cited
nothing to refute KLA’s evidence that it
engaged in no discussions with Stroh
prior to Stroh’s termination of Witte.

The anti-SLAPP statute provides for an
award of attorney fees to a prevailing
defendant on an anti-SLAPP motion to
strike. The trial court awarded Kaufman
and KLA attorney fees and costs. The
Court of Appeal agreed with Witte that
neither attorney defendant was entitled
to attorneys’ fees for its pro per
representation.

Both Kaufman and KLA’s fee award
was reversed because the firms were
self-represented.

Comment: This case demonstrates that
Courts will use the anti-SLAPP statute in
litigation of disputes between opposing
counsel.


