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Issue No. 230

Salisbury v. County of Orange (2005) 131 Cal.App.4th 756

The Fourth District holds that a criminal legal malpractice plaintiff is entitled to a jury

determination on the factual innocence e ement.

Chad Salisbury was represented by an
Orange County deputy public defender
when ajury found him guilty of assault
with a deadly weapon and a hate crime
enhancement. Private counsel secured a
new trial and Salisbury was acquitted.

In the legal malpracticetria the court
determined that the question of
Salisbury’s factual innocence, a
prerequisite to a claim of criminal legal
mal practice, was a question of fact for
thetria court, not the jury. Thetrial
court found Salisbury had not
established his actual innocence and
dismissed the case for failure of proof.

A criminal legal malpractice plaintiff
must obtain post-conviction relief and
prove hisor her actual innocence by a
preponderance of the evidence. A
criminal malpractice plaintiff has the
same constitutional right to ajury tria
on the element of actual innocence as he
or she would have on the elements of
duty, breach, causation and damage.

Even where the underlying action is
equitable, theright to jury trial in alegal
malpractice case prevails. Whether the
issues are predominately questions of
fact or law determinesif ajudge or jury
decides the underlying case-within-a-
case. The question of actual innocence
isinherently factual. While proof of the
government’ sinability to prove guilt
may involve technical defenses and
evidentiary rules, proof of actual
innocence obliges the malpractice
plaintiff to convince the civil jurors of
his or her innocence.

The Court of Appea would not apply
case law holding that in the summary
judgment context, the trial court can find
that no triable fact existsif the plaintiff
failsto submit any facts to demonstrate
innocence. Salisbury had presented facts
regarding his innocence and thus was
entitled to ajury’s determination.

Comment. As astrategic matter, counsel
representing acriminal legal malpractice
defendant should always consider a
motion for summary judgment. Inthe

465 California Street, Suite 500
San Francisco, California 94104

Telephone (415) 397-2222

Facsimile (415) 397-6392

www.longlevit.com



summary judgment context, the court
can decide that a plaintiff has failed to
meet his burden of establishing actual
innocence by the preponderance of the
evidence if the plaintiff fails to present
exonerating facts. Inthetrial context,
thisissue is aquestion of fact for the

jury.

This publication isintended for general information purposes only and does not constitute nor isit intended
to congtitute legal advice. None of the material isintended to imply or establish standards of care applicable
to any attorney in any particular circumstance. The reader must consult with counsel to determine how the
concepts and decisions discussed herein may apply to specific circumstances.



