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CdliforniaLaw

By Jordan Rojas

Mink v. Maccabee (2004) 121 Cal .App.4th 835

Issue No. 202

The Second Didtrict holds that a fee-splitting agreement between lawyer s does not
require the client’ s written consent prior actual division of fees.

Attorney Lyle Mink brought suit against
attorney Dan M accabee to recover
attorney’ s fees pursuant to aretainer
agreement, and Maccabee cross
complained for an attorney referral feein
a separate matter. Thetria court
sustained Mink’s demurrer to the cross
complaint on the basis that Maccabee
had not obtained written client consent
pursuant to 2-200 of the California Rules
of Professional Conduct (“Rule 2-2007).
The client agreed in writing to the
referral arrangement well after the
matter had been successfully resolved
and the agreement was not signed by
Mink. The cross-complaint also
included a cause of action in quantum
meruit which the trial court dismissed.

The Court of Appeal reversed holding
Rule 2-200 cannot reasonably be read to
require the client’s written consent prior
to commencement of work or at any
other time prior to the actual division of
fees. The court further held that the rule
does not include a requirement that the

fee-splitting agreement between the
attorneys be in writing.

The court also reversed the tria court’s
dismissal of Maccabee' s quantum meruit
clam. The court relied on the recent
California Supreme Court opinion in
Huskinson & Brown v. Wolf (2004) 32
Cal.4" 453, (Professional Liability
Update No. 172) which held that while a
lawyer promised areferral fee may not
recover for breach of contract in the
absence of the client’ s written consent to
the fee splitting arrangement, the
attorney may recover under the theory of
guantum meruit for the services rendered
even in the absence of theclient’s
written consent.

Comment: Although Mink does not
require the client’s consent to afee-
splitting arrangement prior to the
division of fees or awritten fee-splitting
agreement between the attorneys, the
court noted that written agreements are
preferable to oral agreements, and
written consent obtained early in the
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process is preferable to those obtained
later.

This publication isintended for general information purposes only and does not constitute nor isit intended
to congtitute legal advice. None of the material isintended to imply or establish standards of care applicable
to any attorney in any particular circumstance. The reader must consult with counsel to determine how the
concepts and decisions discussed herein may apply to specific circumstances.



