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The Fourth District holds that an insured client cannot establish liability against its
attorney for negotiating a settlement within policy limits when the policy gives the insurer

absolute discretion to settle.

New Plumbing Contractors, I nc. v. Edwards, Sooy & Byron (2002) 99 Cal.App.4™" 799

New Plumbing carried a comprehengve
generd liability policy issued by
Nationwide Mutua Insurance Co.
Under the policy, Nationwide was
entitled to investigate any occurrence
and settle any clam. Edwards, Sooy &
Byron “Edwards’ represented New
Pumbing in the “Brown/Emery” métter.
Just prior to settlement of the
Brown/Emery matter, New Plumbing
obtained different insurance a a
subgantialy higher premium.

New Plumbing sued Edwards claming
that the settlement caused New
Pumbing to pay higher premiumsto
weaker carriersfor less coverage. New
Pumhbing dleged Edwards breached its
duty because it failed to notify New
Plumbing of the settlement negotiations,
and falled to raise affirmative defenses
on its behdlf.
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Thetria court granted Edwards motion
for summary judgment on the grounds
that New Plumbing could not establish
causation since Nationwide had the right
to settle cases regardless of the merits.

The Court of Apped affirmed, holding
that apolicy provison giving an insurer
discretion to seitle precludes ligbility
againg the insurer for any settlement
within policy limits. By extension, the
atorneys jointly representing the insurer
and the insured are not liable for
recommending or effecting a settlement
within palicy limits.

Comment: Attorneysin atri-parte
relationship between an insurer and an
insured owe aduty to both parties.
However, where an insurer is given
unfettered discretion to settle, the
attorney may do so even over the
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objection of theinsured dlient without

incurring lidbility.

601 Montgomery Street, Suite 900 3130 Wilshire Boulevard, 2nd Floor
San Francisco, California 94111 Santa Monica, California 90403-2300
Telephone (415) 397-2222 Telephone (310) 829-0977

Facsimile (415) 397-6392 Facsimile (310) 829-0991
www.longlevit.com www.longlevi t.com

This publication isintended for general information purposes only and does not constitute nor isit intended
to constitute legal advice.



