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LITIGATION PRIVILEGE

CdiforniaLaw

By JessicaRudin

Issue No. 121

The Third District holds that an attorney’ s misrepresentation of his client’s insurance
policy limitsis privileged under California Civil Code 847(b).

Home I nsurance Company v. Zurich I nsurance Company

02 C.D.0.S. 1318

Luana Pinasco and her husband Norman
Main, Home Insurance Company
(“Home") insureds, wereinjured in an
automobile accident caused by Michdle
Canfield, the daughter of two Maryland
Insurance Company (“Maryland”)
insureds. Pinasco and Main maintained
a $500,000 policy on their automobile,
asdid Canfield.

When Pinasco and Main sued Canfield,
Maryland assumed Canfield's defense.
Her attorney fasely told Pinasco and
Main that because Canfield was only a
permissive user of the car shewas
driving, the available policy limits were
$15,000. Pinasco and Mainrelied on
Maryland' s representation, settled their
lawsuit with Canfidd for $15,000, and
pursued an under-insurance dam
againg Home. They received over
$200,000. Home did not pursue
subrogation againgt Maryland, relying
on the fal se representation of policy
limits

When Home discovered the fraud, Home
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sued Zurich, which had acquired
Maryland, for fraud, a declaration of
rights, indemnity and subrogation.
Zurich successfully demurred on
theories other than the litigation
privilege of C.C. § 47(b).

The Court of Apped found that
Maryland' s attorney’ s misrepresentation
of policy limits was privileged under

C.C 847(b). The court observed the
misrepresentation was a statement made
inajudicia proceeding by an insurer
who is authorized to achieve an object of
the litigation, settlement.

The Court narrowly read C.C. 847(b)(3),
the exdluson from the privilege of the
knowing concealment of the existence of
insurance. Here, Maryland
acknowledged the existence of the

policy but misrepresented itslimits. The
plain language of C.C. 847(b)(3) does
not extend the excluson to
misrepresentations of policy limits.

Finally, the Court considered whether
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the exception to the litigation privilege
gpplicable in equitable actions to set
adde a settlement for extringc fraud
goplied. Maryland's misrepresentation
occurred within the context of alawsuit.
Home, through Pinasco and Main, could
have determined the true limits of
Maryland' s policy through discovery.
Thus, Maryland' s fraud was intrinsc and
could not support an equitable action to
set adde the settlement.

Comment: This caseillustrates the need
to conduct formal discovery regarding
avalable palicy limits

This publication isintended for general information purposes only and does not constitute nor isit intended
to constitute legal advice.



