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FEE ARBITRATION

CdiforniaLaw

Issue No. 111

The First District permits enforcement of a binding fee dispute arbitration provision in
an attorney-client fee contract where the client fails to avail himself of the protections of
the statutory non-binding fee dispute arbitration provisions. The Supreme Court has

accepted the case for review.

by JesscaRudin

Aguilar v. Lerner (2001) 1 C.D.O.S. 5392 (rev. granted 10/17/01)

Raul Aguilar, alicensed atorney, Sgned
aretainer agreement with attorney
Esther Lerner in which he agreed to
submit legd mdpractice daims and fee
disoutes to binding arbitration. Aguilar
ultimately sued Lerner for professond
negigence. Lerner requested Aguilar
arbitrate the lega malpractice clam and
her daim for fees. Aguilar declined and
Lerner petitioned to compe arbitration.

In opposition to the petition, Aguilar
dtated that he had no desire to submit
dther dlam to arbitration. He
gpecificaly declared that had he been
given the option of participating in non
binding arbitration under B & P Code §
6200 et seg. (Mandatory Fee Arbitration
or “MFA”) he would have declined.

Lerner’s petition was granted. The
binding arbitration was conducted,
Lerner prevailed, and Aguilar obtained
no relief. Aguilar’s petition to set aside
the arbitrator’ s award was denied.
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Aguilar argued that the arbitrator
exceeded his powers by making a
decison under an unenforceable
arbitration clause. He maintained that
the clause was unenforceable because it
contained a prospective agreement to
submit fee digoutes to binding arbitration
inviolation of B & P Code 86200 et seq.

The Court of Appeal disagreed and
affirmed the lower court’s decision.

Fird, it found the provison was not void
asagang public policy. The datute
requires a client to submit fee disoutes to
the MFA process only if he agreesto do
0 inwriting. Thereisno languagein

the statute to indicate “ an explicit
legidative expression of public policy”
that it is the exclusve meansto resolve a
feedispute. Thus, the binding

arbitration provison in the fee
agreement did not violate fundamentd
public policy and would not be
invaidated on those grounds.

The Court found that Aguilar waived
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protection under the MFA scheme by
faling to avall himsdf of those rights.
Hefiled alegd mapractice action,
which acts as awaiver of the Satute's
provisons, and he made explicit
Statements that he would have refused to
participate in an arbitration under the
gatute. This conduct persuaded the
court thet the client had no right to the
protections afforded by a statutory
scheme he never sought to invoke.
Therefore the subsequent arbitration
under the contractud binding arbitration
provison was not in excess of the
arbitrator’s powers.

Comment: The Court of Apped’s
decisonin Aguilar does not provide any
bright line rules regarding the
enforceability of binding arbitretion
clausesin atorney-client fee
agreements. By accepting review, the
Supreme Court may establish guiddines
concerning attorney-client fee arbitration
agreements.

This publication isintended for general information purposes only and does not constitute nor isit intended
to constitute legal advice.



