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The Ninth Circuit revives “ stale” or expired claims under the ADA on the grounds of

the “ continuing violations doctrine.”

By Jason A. Geller and David Borovsky

Under the Rehabilitation Act
(“Rehabilitation Act”), aplaintiff must
generdly file suit for disability
discrimination within one year of the
employer’sdlegedly discriminatory act.
Under the Americans with Disabilities
Act (“*ADA"), aplantiff mus fird file
an adminigrative charge of
discrimination with the Equd
Employment Opportunity Commisson
(“EEOC”) within 300 days of the
discriminatory act beforefiling a
lawsuit.

The Ninth Circuit Court of Appeds
recently clarified the application of the
“continuing violations doctring’ to these
federd statutes concerning hiring cases
and identified some circumstances under
which an employer may be held ligble
for discriminatory acts occurring outside
of these limitations periods.

Inthe Fall of 1999, plaintiff Dossey
Douglas gpplied for a position as agroup
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supervisor with the Cdifornia Y outh
Authority (“CYA”). He passed most of
the screening testsduring 1995. In
February 1996, CY A informed him that
he had faled avison tes dueto his
color blindness. He was denied the
position on thisbassin March 1996. In
April 1996, Douglas appeded this
decision to the State Personnel Board,
and then re-gpplied for the pogition a
second timein the Fall of 1996. In
February 1997, the Personnel Board
informed Douglas that his apped was
denied. CYA never responded to
Douglas second agpplication for the

pogition.

In April 1997, Douglasfiled a
discriminetion charge with the EEOC
which issued a“causg’ finding in
February 1998. In July 1998, Douglas
filed suit in federd court for violations
of the ADA and the Rehabilitation Act
on the grounds that the vison test was
discriminatory.
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CYA moved for summary judgment on
the ground that the claims were barred
by the gtatute of limitations. CYA
argued that the dleged discrimination
could only have occurred in March
1996, when it had rgjected Douglas
goplication for falling hisvison test,
more than one year before Douglasfiled
his charge with the EEOC and his
lawsuit. Douglas responded that both
cdamsweretimey under a“continuing
violaions’ theory. Thetrid court
disagreed, granted summary judgment in
favor of CYA, and Douglas appeded.

The Ninth Circuit Court of Appedls
recognized two methods by which a
plantiff may establish a“continuing
violaion.” Firg, the plantiff may show
aseriesof related acts against one
individud, so long as one act fdlswithin
the rdevant limitations period. Second,
aplantiff may show a*“sysematic
violation,” meaning asystemétic policy
or practice of discrimination that
operated, in part, within the limitations
period. If ether type of continuing
violation can be shown, then the
limitations clock does not begin to run
until the discriminatory conduct ends.
Douglas argued that CYA’svison
testing requirement was a“ systemdtic
policy of discrimination” because the
generd policy was enforced during most
of his employment, including days thet
fdl within the limitations period when
he was appeding CY A’s decision not to
hire him and re-gpplying for the

position.

Because Douglasfiled his lawsuit on
July 6, 1998, his Rehabilitation Act
clam would be barred by the limitations

period if hisclam accrued, or arose,
before July 5, 1997, one year earlier.

Since he filed his EEOC charge on April

18, 1997, discriminating acts must have

occurred within 300 days of thefiling, or
on or after July 22, 1996, to be timely.

The Court found enough evidence
supporting the existence of a continuing
wrong, which extended into the
limitations period, and reversed the
summary judgment. Because Douglas
re-gpplied for the postion in Fal 1996,
the evidence suggested that CY A may
have discriminated againgt him in failing

to respond to this second gpplication
during the 1996-1998 time period. Since
Douglas may have been “exposed” to the
discriminatory practice during the
limitations period, the continuing
violations doctrine gpplied. Thus,
CYA’sdiscrimination may have

extended throughout this period, up until
1998 when Douglas findly filed suit.

The continuing violaions doctrine can
revive otherwise “stde’ clams. If
employers become aware of a policy that
might be congtrued as discriminatory,
they should diminate it immediady for
many reasons, not the least of whichis

to defegt old claims under this doctrine.

This publication is intended for general information purposes only and does not congtitute nor isit intended to congtitute legal advice.
The reader must consult with legal counsel to determine how laws or decisions discussed here apply to the reader’ s specific
circumstances including whether the case may have been depublished after the date of this publication.
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