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A Summary of Employer Obligations To Employees Called To Active Duty In The

Uniformed Services.
by Shoshana Y. Chazan and David P. Borovsky

ollowing the September 11, 2001

terrorist  attacks, President Bush
issued an order enabling up to 50,000
resarvigts to be caled to active duty. In
addition, others may voluntarily enlig in
the amed forces The following
ummaizes  the  implicaions  for
employers  should ther  employees
choose to enlist in the armed forces or be
cdled to active duty.

Both Federd and Cdifornia law govern
the employer’'s duties under these
circumstances. The primary federd
lav  is the Uniformed  Services
Employment and Reemployment Rights
Act (USERRA). The Cdifornia Military
and Veeans Code gives Cdifornians
rights beyond those covered by the
USERRA.

The USERRA applies to dl American
employers, public and private, regardiess
of sze. It covers any employee who is a
member of the “uniformed services’
whether  membership is voluntary or
involuntary. “Uniformed Servicg’ means
savice in the Army, Navy, Air Force,
Marines, Coast Guard, Army Nationa
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Guard, and Air Nationd Guard, among
others.

USERRA  genedly  prohibits  an
employer from disriminating agangt
those who are, or who apply to become,
members of uniformed services.  Thus,
an employer may not refuse to hire
someone, terminate them, or retdiae
agang them because they serve in or
join the military.

If an employee is cdled into service by
the uniformed sarvices, the employee is
digble for militay leave under the
USERRA. To qudify, the employee is
fird required to provide the employer
with advance written or ord notice of
his or her savice obligaions unless
military necessity prohibitsit.

Under USERRA, employers must
comply with four basc requirements
deding with militay leave.  Employers
must (1) provide leaves of absence for
those sarving;, (2) provide certan
benefits during this leave, (3) reindae
the employees upon their return; and
(4 temporaily  suspend  “a-will”
employment after reingtatement.
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Firdg, the employer must provide a leave
of absence for up to five years, and
occasondly more.  Employers need not
continue to pay employees during
military leave.  However, some large
employers choose to pay the difference
between the employee's militay and
ther cvilian compensation.

Next, employers generdly must provide
employeess on militay leave with
comparable benefits to those given to
employees on other types of unpad
leave. In addition, employers must
provide the option of COBRA-like
hedth plan coverage for employees and
ther dependents during military leave
for up to 18 months.

Third, employers must reingate the
employee in the pogtion that they would
have attained if they had never taken
leve—not smply the pogtion the
employee hdd when they left. If the
employee is not qudified for this new
postion, the employee must be given a
“comparable’  postion. Employees
reuning  from militay leave have
between 2 and 90 days to notify ther
employer that they are ready to return to
work, depending on ther length of
sarvice. Further, the employee's
compensation must be caculated as if e
or she had never left.

Yt is not entirely clear whether thisincludes the
employee’'s stock option plan. The USERRA
was amended in 1994, after the Persian Gulf war,
when such plans were not common.

Findly, a reingated employee may only
be discharged for cause during a
specified period of time after they return
to work. This period may last up to one
year, depending on the length of leave.
Thus, employees who were *“at-will”
prior to sarvice must have this datus
suspended for a period after they return.

The  foregoing  requirements  will,
undoubtedly, prove chdlenging for
many Cdifornia employers should large-
scde  troop  mobilization  become
necessaxy in the comng months Mogt
Cdifornia employers have not
previoudy been required to comply with
lawvs or to cope with ther impact on
operations.  Affected employers should
seek the advice of counsd as questions
aise.

This publication is intended for general information purposes only and does not congtitute nor isit intended to congtitute legal advice.
The reader must consult with legal counsel to determine how laws or decisions discussed here apply to the reader’s specific
circumstances including whether the case may have been depublished after the date of this publication.
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