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Lenk v. Total -Western, Inc. (5th App. Dist. June 4, 2001) 01 C.D.O.S. 4702

Plaintiff’ s undisclosed subjective belief of the terms of an employment contract does not

jeopardize at-will status.
by Douglas J. Mdton and Jason A. Geller

Following the holding of the recent
Cdifornia Supreme Court case Guz v.
Bechtel National, I nc. (2000), the
Cdifornia Court of Apped hed that a
plaintiff needs to produce evidence that
the parties in fact agreed that the
employer’s power to terminate would be
limited in some way, either, for example,
by arequirement that the termination be
based only on “good cause’ or that the
employment relationship must last for a
definite period of time. Otherwise, the
employee will be deemed at-will.

In 1996, plaintiff Mike Lenk was
working as a purchasing agent for ARB
Inc. when he met arepresentative of
defendant Tota-Western, Inc. (“TWI").
The representative of TWI advised Lenk
that the company was looking for a
purchasing agent and suggested Lenk
forward his resume for consideration.
Shortly theresfter, Lenk interviewed for
apogtion a TWI and received an offer
of employment. The offer dated he
would receive a performance review “to
be completed after 12 months of
employment.” The offer did not state
that Lenk’ s employment was for any
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specific term or that “good cause” was
required before he could be terminated.

Lenk accepted the offer and commenced
employment. He signed a statement that
provided: “I agree that my employment
may be terminated by TWI at any time
without liability for additiond
compensation... | understand and agree
if I an employed, such employment is
for no definite period of time...” TWI's
personnd manuad dso included a
gatement providing that TWI isan “a-
will employer.” Lenk signed an
acknowledgement of the at-will
gatement in the employee manud and a
smilar satement provided in the
employment gpplication aswell.

After Sx months of employment, TWI
advised Lenk that he was being
terminated for “economic reasons’ and
gave no other explanation. Lenk filed
Uit againg TWI dleging damsfor

fraud, false representations to induce
relocation and breach of contract. A jury
eventualy awarded Lenk over $200,000.

TWI appeal ed.
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In finding thet there was insufficient have the appropriate at-will languagein

evidence to support the jury’ s verdict on company documents, employment
the breach of contract claim, the Court gpplications and offer lettersto
noted that there was no evidence to undermine potentid implied contract
support Lenk’s claim that he had an dams

express or implied contract for a
minmum of one year. Therefore, Lenk
could not overcome the presumption
under Labor Code Section 2922 that
employment of an indefinite duration is
intended to be at-will. The Court noted
that there was no evidence that TWI
agreed to a one-year term or that Lenk
could be terminated only for “good
cause.” The Court referenced the at-will
language in the employment gpplication,
employee manua and the absence of any
reference to a one-year term in the offer
|etter.

Importantly, the Court rejected Lenk’s
argument that the statement in the offer
letter providing for a performance
review to be completed in oneyeer is
evidence that the parties agreed to a one-
year term, noting that Lenk’s
“underganding” of the meaning of the
performance review provision is not
uffident evidence to support his clam.
Evidence of Lenk’s undisclosed
ubjectiveintent isirrdevant in
determining the meaning of contractud
language.

In the spirit of Guz v. Bechtel, this case
demondrates that a plaintiff must
provide objective, extrindc evidence of
the parties agreement to a specified
term of employment, and other
limitations on the employer’ sright to
terminate, to overcome the at-will
presumption. A plaintiff’s private
understanding of the terms of
employment will beinsufficient. This
case further showsthat it is criticd to
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LONG & LEVITLLPEMPLOYMENT LAW UPDATE 2



